CTP Insider Spring 2009 - Q&A

Q: 
What are industry best practices governing the use of cell phones in company vehicles?

A:
The Department of Transportation has identified "Talking/Listening on a Cell Phone" is the number one Distraction Contributing Factor for Driver at Fault Incidents. 

“We've recently taken an aggressive stand by banning the use of cell phones by our drivers whether they have hands-free devices or not,” responds Dan Bernert, General Manager of BCT (Boise Cascade Trucking).

BCT believes this is a necessary and responsible move given the fact that it's the distraction of the cell conversation (not the equipment being used) that creates the safety danger. Click here to see an announcement of the new policy.
Greg Whisenant, CTP,Chair of the NPTC Safety Committee and Transportation Safety Manager for Shaw Industires, says his company has a similar policy that requires the driver to be parked in a safe place prior to making or receiving a cell phone call. NPTC General Counsel Rick Schweitzer advises companies to spell out a specific definition of what constitutes "driving" for purposes of a requirement that you not use a cell phone while driving.  “The best policy I have seen is one where a driver may not use a cell phone unless the vehicle is stopped and not in gear,” says Schweitzer. “Or you could make it even clearer and say that the engine must be off.”

Charlie Rottmund, NPTC Director of Safety and Compliance, agrees saying that at his former company, he helped develop a policy directed at all company employees, not just those that operated a commercial motor vehicle. The policy stated: “All company vehicles must be securely parked in a safe area before the cell phone can be used.”  

“This included trucks, company cars and pickups,” he says. “If violated, (for instance if the employee was in an accident and the phone records indicated he or she was using a cell phone), the employee was subject to termination, regardless of his or her position in the company. This was endorsed by the Chairman of the Company.” 

 

BCT goes on to note that many drivers and managers within the trucking industry don’t realize the potential liability. For instance, Bernert says the legal community is becoming more diligent about discovery of cell phone and text messaging records. With increased sophistication about electronic discovery, this will be an even more important factor in accident litigation.  

There are at least three potential uses of cell and text evidence: 

1. The defendant's cell phone and text usage while driving may be considered "conscious indifference to consequences" sufficient to support an award of punitive damages, similar to drunk driving.

2. The plaintiff's cell phone usage at the time of the incident may be used as comparative negligence evidence to reduce or eliminate a damages award.

3.  If the evidence reveals that a defendant driver was communicating with an employer, or to a customer on the employer's business, then the employer and its insurance policy may be drawn into the case.

Fuel Economy Response:

In response to our question in the Winter Newsletter concerning establishing a speed policy, we received the following message from Keith McWilliams, CTP, Transportation Fleet Director for
Batesville Logistics, Inc.:
“Batesville policy up to June stated that drivers must not 'log' over 67 MPH or 3 miles below the posted speed.  As I learned more about what our drivers were doing I became more convinced this policy encouraged log manipulation to show what management wanted to see – the math was done to make the logs look “right” as opposed to what really happened. 

Effective June 1, 2008, all trucks were governed down to 67 mph on cruise and 65 on the pedal.  While this was done primarily for fuel savings it also led into our next initiative of mandatory elogs (we are in the middle of the transition now).  We ended May with a YTD Fleet MPG of 6.29.  Pulling back the speed moved our YTD Fleet Average to 6.5 MPG by Sept 30 (end of our fiscal year) – just four months of reduced speed pulled the average up. 

Governing the speed confirmed my suspicion of routine log manipulation (falsification).  When my drivers began to complain about their trucks only going 67 my routine response was company speed limit has always been 67 mph so what did we really change.  Many drivers (who did not think before they spoke) responded with 'that is what we showed not what we did' - always fun in group meetings when the sharper drivers were trying to stop the not so sharp. 

What this did was give me the perfect reason (provided by them) to move into elogs - elogs showing what they really do.  I changed for fuel economy and got an added bonus in proving a theory and giving me the ammo to move forward with elogs which the drivers had been fighting for close to three years.   

When we are completely converted to elogs pedal speed will be adjusted to match cruise at 67 - drivers do not know this.  This will throw a bone to the drivers for going to logs and I don't expect fuel usage to increase since we can monitor cruise control usage and counsel drivers whose percentage decreases - something I don't expect to occur.” 


